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Dear Sir, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 24 

OF 1956 (“the Act”): LM FORREST (“complainant”) v EVERGREEN PENSION FUND 

(“first respondent”), OLD MUTUAL LIFE ASSURANCE COMPANY (SA) LIMITED 

(“second respondent”) AND ITHALA DEVELOPMENT FINANCE CORPORATION 

LIMITED T/A ITHALA LIMITED (“third respondent”)       

 

[1]  INTRODUCTION 

 

1.1  The complaint concerns firstly, the quantum of the complainant‟s benefit 

paid by the first respondent. Secondly, the alleged unauthorised 

disinvestment of the complainant‟s benefit and thirdly, the first and second 

respondent‟s delay in transferring the complainant‟s benefit to the 

preservation fund.    

1.2 The complaint was received by this Tribunal on 10 October 2011. A letter 

acknowledging receipt thereof was sent to the complainant on                    

14 December 2011. On the same date, letters were dispatched to the 

respondents giving them until 19 January 2012 to file their responses to the 

complaint. A response, which was forwarded to the complainant, was 
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received from the second respondent on 16 January 2012. Another 

response was received from the third respondent on 16 May 2012. No 

further submissions were received.   

 

1.3 After reviewing the written submissions, it is considered unnecessary to 

hold a hearing in this matter. The determination and reasons therefor 

appear below.  

 

[2]  FACTUAL BACKGROUND 

 

2.1     The complainant commenced employment with the third respondent in 

March 1985. He became a member of the first respondent by virtue of his 

employment. The second respondent is the administrator of the first 

respondent. On 30 September 2010, the complainant‟s employment was 

terminated and he subsequently exited the first respondent.  

 

2.2 Following the termination of the complainant‟s employment and exit from 

the first respondent, he became entitled to be paid a withdrawal benefit. He 

had a choice either to receive a cash payment or transfer his benefit to a 

pension fund of his choice in terms of the rules of the first respondent. The 

complainant opted to transfer his benefit to the preservation fund. On         

22 October 2010, the complainant signed an application form requesting 

and authorising the transfer of his benefit to the preservation fund. His 

benefit was subsequently transferred to the preservation fund on                

10 November 2010. 

 

2.3 In the meantime, the complainant, on the other hand, was challenging his 

dismissal at the Commission for Conciliation, Mediation and Arbitration 

(“CCMA”). On 23 February 2011, the CCMA issued an arbitration award 

where the third respondent was ordered to reinstate the complainant with 

retrospective effect, and also to pay his arrear salary from the date of 

dismissal to the date of reinstatement, i.e. from 1 October 2010 to 28 

February 2011. 
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[3]  COMPLAINT 

 

3.1 The complainant submitted that his membership of the first respondent was 

unilaterally withdrawn by the third respondent, because it was aware that he 

was challenging his dismissal at the CCMA. On 8 September 2010, he 

applied for an early retirement with the exit package. On 28 September 

2010, the third respondent accepted his early retirement request, but 

without the exit package. On 5 October 2010, his dismissal was confirmed 

by the third respondent. On 6 October 2010, he challenged his dismissal at 

the CCMA. On 7 October 2010, his benefit was placed in the money market 

fund by the first respondent upon receipt of withdrawal notification. On        

22 October 2010, after many enquiries with the second respondent‟s 

brokers and consultants, he instructed a broker to transfer his benefit into a 

preservation fund, and as a result he had to pay a broker‟s fee of 

R23 373.00 for advice and transfer of the benefit. On 10 November 2010, 

his benefit was transferred to a preservation fund, thirteen business days 

after he signed the transfer instruction. 

 

3.2 The complainant further submitted that the CCMA reinstated him and 

ordered the third respondent to pay his arrear salary for the period               

1 October 2010 to 28 February 2011. He was advised of the arbitration 

award on 15 March 2011. As a result, he returned to work on                      

16 March 2011. He submitted that the third respondent refused to entertain 

his loss of pension during the period he was challenging his dismissal. He 

further submitted that his benefit was invested in the first respondent‟s 

investment portfolios, namely the Alan Gray‟s Domestic Balanced Fund and 

Investec Managed Fund. The benefit was disinvested from the first 

respondent‟s investment portfolio upon receipt of his withdrawal notification 

form and placed in the first respondent‟s bank account. As a result, his 

pension investment growth was affected by this investment switch. The loss 

of investment growth is estimated to be approximately R60 000.00 to 

R80 000.00.    
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3.3 Therefore, the complainant seeks to be compensated for the loss of 

pension fund contributions and investment growth during the period he was 

changeling his dismissal at the CCMA, the loss of investment growth from 

date of withdrawal notification to date of transfer and the broker‟s fee.   

 

[4]  RESPONSES 

 

 First Respondent’s response 

 

4.1 The second respondent submitted a response on behalf of itself and the 

first respondent in its capacity as the administrator. The second respondent 

confirms the background facts as summarised above. It stated that the  

complaint against it and the first respondent is in respect of what he 

believed was a delay in the transfer of his benefit to the preservation fund.    

 

4.2 According to the second respondent, as an administrator of the first 

respondent in which the third respondent is a participating employer, it is 

notified electronically of any exits by the employer. This triggers a capital 

preservation switch in order to preserve the member‟s capital during the 

period which the member‟s claim form is received and processed. This was 

the process followed in processing the complainant‟s withdrawal from the 

first respondent.   

 

4.3 The second respondent submitted that the members‟ benefits are 

transferred within the eight working days as per their service level 

agreement. The complainant signed transfer documents on                        

22 October 2010, which was on Friday. It received them on                        

26 October 2010, which was on Monday. The following 10 days then 

included another weekend. The benefit was transferred on                          

10 November 2010, which means there was a delay of 6 days caused by 

weekends. The benefit should have been transferred not later than              

4 November 2010. The second respondent submitted that, as a result 
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thereof, the complainant was prejudiced by 28.74 units, which is equal to 

R16 661.15. This is because, had it been possible to disinvest and 

repurchase the units on 4 November 2010, same day, a market value of 

R2 748 712.56 would have been used to purchase these units. The amount 

of R16 661.15 was credited to the complainant‟s benefit. Furthermore, an 

interest of R1 506.10 accrued after disinvestment was also credited to his 

benefit. As a result, the complainant‟s transfer value was R2 749 731.61.  

 

4.4 The second respondent submitted that it has done the necessary 

calculations for the third respondent, to establish the loss incurred by the 

complainant across two scenarios. Scenarios one, indicates the loss of 

R59 093.60 to the complainant had he not been re-instated. Scenario two, 

indicates the loss of R158 740.45 to the complainant on full re-instatement. 

The second respondent submitted that scenario two is applicable given that 

the complainant‟s employment was re-instated and a second fund 

membership was established. This reconciliation takes into account 

contributions and loss of investment. The second respondent further 

submitted that the third respondent has been provided with the 

reconciliation statements for consideration.  

 

4.5 The second respondent concluded by submitting that while the transfer took 

place within the agreed service levels, i.e. 8 working days, it nonetheless 

compensated the complainant. The complaint against it and the first 

respondent must be dismissed. The complainant may, however, have 

further recourse against the employer.  

 

 

 

Third respondent’ response 

  

4.6 According to the third respondent, the complainant resigned from service 

with effect from 30 September 2010, and his last contribution to the first 

respondent was paid over to the second respondent on that date. The 
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second respondent was notified of the complainant‟s withdrawal on            

24 September 2010. The second respondent transferred all contributions 

made up to and including 30 September 2010 to cash management as no 

instructions had been received from the complainant. Once the instruction 

was received the monies were transferred as per signed withdrawal forms.  

 

4.7 The third respondent submitted that the complainant was reinstated with 

effect from 1 March 2011, and contributions were once again made on his 

behalf to the first respondent. There were no contributions made for the 

period 1 October 2010 to 28 February 2011, because the complainant was 

not its employee during this period.         

 

[5] DETERMINATION AND REASONS THEREFOR 

 

 5.1 The issues for determination are firstly, whether or not the complainant‟s 

employment and membership of the first respondent is deemed to have 

continued uninterrupted as a result of his reinstatement by the CCMA, 

secondly, whether or not the first respondent was authorised to disinvest 

the complainant‟s benefit and finally, whether or not the complainant is 

entitled to payment of interest as a result of the first respondent‟s alleged 

delay in transferring his benefit to the preservation fund.  

 

 The quantum of the complainant’s benefit   

 

 5.2 The complainant submitted that he was paid a benefit by the first 

respondent without contributions by the third respondent for the period        

1 October 2010 to 28 February 2011, even though he was reinstated with 

retrospective effect by the CCMA. The second respondent submitted that 

the complainant does not have any recourse against it or the first 

respondent for any financial loss incurred as a result of his unfair dismissal. 

The second respondent further submitted that it has provided the employer 

with the calculations showing the loss the complainant became entitled to 

on full reinstatement by the CCMA. The third respondent submitted that no 
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contributions were made in respect of the complainant to the first 

respondent for the period 1 October 2010 to 28 February 2011, because 

the complainant was not its employee during this period. It further submitted 

that according to its interpretation, the complainant was reinstated with 

effect from 1 March 2011 by the CCMA and pension fund contributions 

were once again made on his behalf with effect from this date.       

 

 5.3 On 23 February 2011, the CCMA issued an arbitration award where the 

third respondent was ordered to reinstate the complainant with 

retrospective effect, and also to pay him the arrear salary from the date of 

dismissal to the date of reinstatement, i.e. 1 October 2010 to 28 February 

2011. So, the third respondent‟s contention that the complainant was 

reinstated with effect from 1 March 2011 cannot be sustained. The effect of 

reinstatement is set out in Consolidated Frame Cotton Corporation Ltd v 

President of the Industrial Court and Others 1986 (3) SA 786 (A), at 796, is 

stated as follows:    

 

 “reinstatement aims at bringing about the restoration of the status quo ante the 

termination, the change in the terms or conditions of the contract of employment, 

of the introduction of the alleged unfair labour practice, as the case may be. One of 

the objects is to eliminate the disadvantaged under which an employee would 

labour if he were obliged to negotiate against the background of a fait accompli. 

Having regard to this object, it matter not that his „post‟ ceased to exist, or that the 

employer has no work available for him. What is contemplated is that he should be 

reinstated in his employment, in the sense of the contractual relation between 

master and servant”   

 

 5.4 The complainant‟s reinstatement therefore, brought about the restoration of 

the status quo ante the termination of the complainant‟s employment. The 

status quo ante in this instance was that the complainant had been in full-

time continuous employment without any break in service. It follows that the 

complainant is entitled to pension fund contributions for the period              

1 October 2010 to 28 February 2011. Put differently, the complainant is 

entitled to what his benefit would have been had the third respondent paid 

contributions on his behalf for the period 1 October 2010 to                         
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28 February 2011. The third respondent was obliged to pay contributions in 

respect of the complainant for the period 1 October 2010 to                        

28 February 2011, together with investment returns, following his 

reinstatement with retrospective effect by the CCMA.  

 

 5.5 The extent of the first respondent‟s liability is limited to the amount by which 

the benefit in question has been funded. Therefore, since the third 

respondent did not pay all contributions to the first respondent, i.e. for the 

period starting from 1 October 2010 to 28 February 2011, the first 

respondent cannot be held liable to pay the full withdrawal benefit to the 

complainant. The third respondent must pay contributions for the period      

1 October 2010 to 28 February 2011 to the first respondent, so that it can 

pay the complainant his full withdrawal benefit.      

 

5.6 Thus, the appropriate relief is that which has the effect of placing the 

complainant in the position he would have been had the third respondent 

paid contributions for the period 1 October 2010 to 28 February 2011      

(see Orion Money Purchase Pension Fund (SA) v Pension Funds 

Adjudicator and Others [2002] 9 BPLR 3830 (C) at 3839F-G) and Mabale v 

Feedmix Provident Fund and Others [2008] 1 BPLR 29 at 37E-F). It is not 

clear at this stage what the value of the complainant‟s benefit would have 

been had the third respondent paid all contributions in respect of the 

complainant to the first respondent. However, the first respondent is in a 

position to calculate the said amount with the assistance of the second 

respondent, in its capacity as the administrator of the first respondent.    

 

 

 

 Disinvestment of interest 

 

 5.7 The facts show that the complainant‟s benefit was disinvested from the first 

respondent‟s investment portfolio upon receipt of his withdrawal notification 

form and placed in the first respondent‟s bank account. The complainant 
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submitted that the disinvestment of his benefit denied him investment 

growth from the date of the investment switch to the date of transfer. The 

rationale for disinvesting a member‟s benefit who exited the pension fund is 

to protect the proceeds of the benefit against market fluctuations. The date 

of accrual of the benefit is the date of withdrawal, in this case the available 

evidence indicates that the complainant‟s withdrawal was in September 

2010. It follows that the first respondent was obliged to disinvest the 

complainant‟s benefit from that date and transfer same from a market-

related portfolio to a cash portfolio to protect it from market fluctuations (see 

Sanlam Retirement Fund A (Office Staff) and Another v Pension Funds 

Adjudicator and Another [2004] 6 BPLR 5790 (C), at 5795D to 5796A). 

 

 5.8 In light of the above, the investment growth did not accrue to the 

complainant from the date of withdrawal to the date of transfer. He was 

therefore, not entitled to the investment growth from the first respondent for 

the corresponding period. So, his benefit earned normal interest during this 

period. The facts show that the normal interest in the amount of R1 506.10 

was credited to the complainant‟s transfer value by the first respondent.      

  

 Payment of interest   

    

 5.9 Section 13A(5) of the Act, which deals with the transfer of the fund value of 

a member of a fund (the transferor fund) to another fund (the transferee 

fund), is applicable in this instance. This section reads as follows: 

 

 “When a person who, for any reason except a reason contemplated in section 14, 

28 or 29, has ceased to be a member of a fund (in this subsection called the first 

fund), is in terms of the rules of another fund admitted as a member of the other 

fund and allowed to transfer to that other fund any benefit or any right to any 

benefit to which such person had become entitled in terms of the rules of the first 

fund, the first fund shall, within 60 days of the date of such person’s written 

request to it, or, if applicable, within any longer period determined by the registrar 

on application by the first fund, transfer that benefit or right to the other fund in full. 

The transfer shall be subject to deductions in terms of section 37D and to the rules 

of the first fund”. (My Emphasis)      
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 5.10 This Tribunal deems prudent to firstly, establish whether or not the 

provisions of sections 14, 28 and 29 of the Act are applicable in the present 

matter, before determining whether or not the first respondent complied with 

the provisions of the above mentioned section 13A(5) of the Act. Section 14 

of the Act, regulates the amalgamation and transfer of any business carried 

on by a registered fund with any business carried on by any other person, 

irrespective of whether or not that other person is a registered fund. Section 

28 of the Act, regulates the termination or dissolution of a registered fund 

and in turn, section 29 of the Act regulates the winding-up of the whole or 

any part of the business of the registered fund by the court. Therefore, this 

Tribunal is satisfied that sections 14, 28 and 29 of the Act are not applicable 

in this matter.         

 

 5.11 The above mentioned section 13A(5) of the Act, places a duty on the first 

respondent to transfer the benefit of a person who has ceased to be its 

member to another fund, which has in terms of its rules admitted her or him 

as a member and allowed a transfer of her or his benefit, within 60 days of 

receipt of that person‟s written request. The duty is also placed on the first 

respondent to make an application to the Registrar of Pension Funds 

(“Registrar”) for an extension of the 60 day period mentioned above should 

it not be able to effect the transfer within that period.  

 

 5.12 In the present complaint, it is common cause that the complainant withdrew 

from the first respondent on 30 September 2010. The second respondent 

received the complainant‟s written instruction to transfer, dated 22 October 

2010, on 25 October 2010. The first respondent submitted that the 

complainant‟s fund value was only transferred to the preservation fund of 

his choice on 10 November 2010. This Tribunal finds that the complainant‟s 

benefit was transferred within 60 days of receipt his written instruction as 

contemplated in section 13A(5) of the Act. It follows that the complainant is 

not entitled to payment of interest from the first respondent. However, the 

second respondent has nonetheless compensated the complainant for what 
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appears to be its failure to transfer the benefit within the agreed period in 

the service level agreement as mentioned in the response above.  

 

 5.13 Regarding the conduct of the second respondent‟s brokers and consultants 

that led to the complainant appointing his own broker and incurring costs in 

the amount of R23 373.00 for brokers fees, this portion of the complaint 

relates to the conduct of the second respondent‟s brokers and consultants 

and is not a “complaint” as defined in the Act, as it does not relate to any 

one of the three aspects of a pension fund organisation, namely the 

administration of a fund, the investment of its funds or the interpretation and 

application of its rules (see Armaments Development and Production 

Corporation of South Africa Ltd v Murphy NO and Others [1999] 11 BPLR 

227(PFA)). This Tribunal does not have jurisdiction to adjudicate complaints 

in respect of brokers and consultants. Any complaint relating to the conduct 

of a broker should be referred to the Office of the Ombud for Financial 

Services (“the FAIS Ombud”) whose contact details appear at the foot of 

this determination.   

   

[6] ORDER 

 

6.1 In the result, the order of this Tribunal is as follows: 

 

6.1.1 The first respondent is ordered to compute the value of the 

withdrawal benefit that the complainant would have been entitled to 

had the third respondent made contributions, for the period                

1 October 2010 to 28 February 2011, following his reinstatement 

with retrospective effect by the CCMA, less the amount of the 

benefit already paid to the complainant, less any deductions 

permitted by the Act, together with late payment interest owed by 

the third respondent in terms of section 13A(7) of the Act, and to 

inform this Tribunal and the third respondent of such amount, 

within one week of this determination;   
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6.1.2 The first respondent is ordered to transmit to the third respondent 

its computations in paragraph 6.1.1 above, within three days of 

completing them; 

 

6.1.3 The third respondent is ordered to pay the first respondent the 

complainant‟s withdrawal benefit plus late payment interest as 

computed in paragraph 6.1.1, within one week of receiving the 

computations from the first respondent;  

 

6.1.4 The first respondent is further ordered to pay the complainant his 

withdrawal benefit, less any deductions permitted in terms of the 

Act, within one week of receiving payment from the third 

respondent.    

 

DATED AT JOHANNESBURG ON THIS 11TH DAY OF OCTOBER 2012 

 

 

 

   __________          ______ 

MA LUKHAIMANE 

DEPUTY PENSION FUNDS ADJUDICATOR   

 

  

Section 30M Filing: High Court  

Parties unrepresented 


